- |

b 6

Fourth Edition

SOCIAL
WORK LAW

ALISON BRAMMER

Foreword by the Rt. Hon. Sir James Munby, President
of the Family Division and of the Court of Protection

ALWAYS LEARNING

PEARSON



SOCIAL
WORK LAW



PEARSON

At Pearson, we have a simple mission: to help people make
more of their lives through learning.

We combine innovative learning technology with trusted content
and educational expertise to provide engaging and effective
learning experiences that serve people wherever and whenever
they are learning.

From classroom to boardroom, our curriculum materials, digital
learning tools and testing programmes help to educate millions
of people worldwide — more than any other private enterprise.

Every day our work helps learning flourish, and wherever
learning flourishes, so do people.

To learn more, please visit us at www.pearson.com/uk



2 .' _— '

SOCIAL
WORK LAW

Alison Brammer
School of Law, Keele University

Fourth Edition
PEARSON

Harlow, England * London ¢ New York ¢ Boston ¢ San Francisco * Toronto ¢ Sydney
Auckland < Singapore * Hong Kong ¢ Tokyo ¢ Seoul ¢ Taipei * New Delhi
Cape Town ¢ Sdo Paulo ¢ Mexico City * Madrid * Amsterdam ¢ Munich ¢ Paris ¢ Milan



Pearson Education Limited
Edinburgh Gate

Harlow CM20 2JE

United Kingdom

Tel: +44 (0)1279 623623
Web: www.pearson.com/uk

First published 2003 (print)

Second edition 2007 (print)

Third edition 2010 (print), 2011 (electronic)

Fourth edition published 2015 (print and electronic)

© Pearson Education Limited 2003, 2010 (print)
© Pearson Education Limited 2011, 2015 (print and electronic)

The right of Alison Brammer to be identified as author of this work has been asserted by her in
accordance with the Copyright, Designs and Patents Act 1988.

The print publication is protected by copyright. Prior to any prohibited reproduction, storage in a
retrieval system, distribution or transmission in any form or by any means, electronic, mechanical,
recording or otherwise, permission should be obtained from the publisher or, where applicable, a
licence permitting restricted copying in the United Kingdom should be obtained from the
Copyright Licensing Agency Ltd, Saffron House, 6-10 Kirby Street, London ECTN 8TS.

The ePublication is protected by copyright and must not be copied, reproduced, transferred,
distributed, leased, licensed or publicly performed or used in any way except as specifically
permitted in writing by the publishers, as allowed under the terms and conditions under which it
was purchased, or as strictly permitted by applicable copyright law. Any unauthorised distribution
or use of this text may be a direct infringement of the author’s and the publishers’ rights and those
responsible may be liable in law accordingly.

All trademarks used herein are the property of their respective owners. The use of any trademark
in this text does not vest in the author or publisher any trademark ownership rights in such
trademarks, nor does the use of such trademarks imply any affiliation with or endorsement of this
book by such owners.

Contains public sector information licensed under the Open Government Licence (OGL) v3.0.
www.nationalarchives.gov.uk/doc/open-government-licence.

Contains Parliamentary information licensed under the Open Parliament Licence (OPL) v3.0.
http://www.parliament.uk/site-information/copyright/open-parliament-licence/.

Pearson Education is not responsible for the content of third-party internet sites.

ISBN: 978-1-4082-9405-5 (print)
978-1-4082-9406-2 (PDF)
978-1-292-00347-4 (eText)

British Library Cataloguing-in-Publication Data
A catalogue record for the print edition is available from the British Library

Library of Congress Cataloging-in-Publication Data
A catalog record for the print edition is available from the Library of Congress

10987654321
19 18 17 16 15

Cover: © Tungphoto/Shutterstock
Print edition typeset in 9.5/12 ITC Giovanni Book by 73
Print edition printed and bound in Slovakia by Neografia

NOTE THAT ANY PAGE CROSS REFERENCES REFER TO THE PRINT EDITION


http://www.pearson.com/uk
http://www.nationalarchives.gov.uk/doc/open-government-licence
http://www.parliament.uk/site-information/copyright/open-parliament-licence/

Brief contents

Foreword xxi
Preface el
Author’s acknowledgements xxviii
Publisher’s acknowledgements XXiX
Table of cases XXX
Table of legislation xlvii
List of abbreviations Ixi
Part 1 Legal context of social work practice 1
1 Introduction to law and social work practice 3

2 Sources of law 29

3 Courts and law officers 51

4 Social workers’ role in law 79

5 The Human Rights Act 1998 and social work practice 113

6 Discrimination 143

Part 2 Children and families 163
7 Supporting children and families 165

8 Children and family breakdown 198

9 Child protection 229

10 Looked after children 283

11 Adoption 306

12 Education 341

13 Youth justice 364
Part 3 Vulnerable adults 395
14 Adult social care 397

15 Mental health 426

16 Mental capacity 463

17 Adult safeguarding 484

18 Criminal justice 515

19 Welfare and homelessness 545

20 Asylum 563
Glossary 581

Index 585



This page intentionally left blank



Contents

Foreword
Preface

Author’s acknowledgements
Publisher's acknowledgements
Table of cases

Table of legislation

List of abbreviations

Part 1
1

Legal context of social work practice

Introduction to law and social work practice

Learning objectives
Introduction
Relationship between law and practice
The qualifying framework
Standards of Proficiency
Professional Capabilities Framework
QAA benchmarks
Regulation of social work
Legal framework of social work
Summary of key legislation impacting on social work practice
and defining service user groups
Limitations of law
Key legal concepts
Confidentiality
Accountability
Duties and powers
Rights
Values
Partnership
Choice
Empowerment
Anti-discriminatory, anti-oppressive practice
Formal guidance on values and principles
A framework for decision-making
Chapter summary
Websites
Further reading
Notes

XXi
Xxiii
XXViii
XXiX
XXXi
xlvii

Ixi

O 00 O O LT A B W W

—
o

1
14
14
14
17
18
19
19
20
21
22
22
24
24
25
26
26
27



CONTENTS

viii

2 Sources of law

Learning objectives

Talking Point

Introduction

Language of law

Legislation
Process of new legislation
Delegated legislation
Regulations
Guidance documents
Directions
Codes of practice

The common law: case law and precedent
Precedent
Accessing and understanding case law
Judge-made law
Practice Directions
Judicial review

Law reform
The Law Commission

Chapter summary

Exercises

Websites

Further reading

Notes

Courts and law officers

Learning objectives

Talking Point

Introduction

Courts and the English legal system

Distinguishing between civil and criminal law

Courts exercising civil jurisdiction

Outline of a civil case

Courts exercising criminal jurisdiction

Brief outline of the criminal process
The court structure

Magistrates’ court

County courts

Crown Court

The High Court

Court of Protection

Family Court

Court of Appeal

The Supreme Court

European Court of Justice

European Court of Human Rights

Coroners’ court

Tribunals

Public and private hearings

Taking the courts into the twenty-first century

Social-work involvement in the courts
Rules of evidence

Law officers
Solicitors

29

29
30
30
31
33
34
39
39
39
40
4
4
4
43
44
44
45
45
46
47
47
49
49
50

51

51
52
52
52
53
55
55
57
57
58
59
59
60
60
62
62
62
63
63
64
64
64
65
66
66
67
67
67



Barristers
Crown Prosecution Service
Criminal Defence Service
Magistrates/Justices of the Peace (JPs)
Justices' clerk
Judges
Attorney-General
Director of Public Prosecutions
Official Solicitor
Children’s guardian
Probation service
Lord Chancellor and the Ministry of Justice
Access to law and representation issues
Chapter summary
Exercises
Websites
Further reading
Notes

Social workers' role in law

Learning objectives
Talking Point
Introduction
Social work roles in the legal system
Applicant
McKenzie friend
Witness
Report writer
Children’s guardian
General principles of report writing
Appropriate adult
Advocacy
Working in court
Courtcraft skills
Giving evidence
Rules of evidence
Admissibility
Hearsay
Opinion
Corroboration
Competence
Evidence of children and vulnerable adults
Relationship with lawyers
Challenging social work practice
Local authority’s complaints procedure
Local government ombudsman
Default power of the Secretary of State
Judicial review
Monitoring officer
Action for damages
Human Rights Act 1998
Employer’s duty of care to staff
Record keeping
Data Protection Act 1998
Freedom of Information Act 2000

CONTENTS

68
68
69
69
70
70
71
71
71
71
71
71
72
74
75
76
77
77

79

79
80
80
80
80
81
81
82
82
83
84
85
85
85
87
90
90
90
91
91
92
92
92
93
94
95
97
97
98
98
101
101
103
104
106



CONTENTS

Chapter summary
Exercises
Websites

Further reading
Notes

The Human Rights Act 1998 and social work practice

Learning objectives
Talking Point
Introduction
What does the HRA 1998 do?
Incorporation of the rights into English law
Consideration of case law
Compatibility of legislation
Public authorities
Proportionality
Margin of appreciation
The Convention rights (s. 1)
The Articles
Using the HRA 1998
Remedies
Equality and Human Rights Commission
Influence of European and international law and Conventions
Universal Declaration of Human Rights 1948
United Nations Convention on the Rights of the Child 1989
United Nations Convention on the Rights of Persons with Disabilities 2006
Chapter summary
Exercise
Websites
Further reading
Notes

Discrimination

Learning objectives
Talking Point
Introduction
Evidence of discrimination
Institutional racism
Discrimination - general
Legislation
Guidance
Other responses to discrimination
Repeal of previous anti-discrimination legislation
The Equality Act 2010
Races. 9
Pregnancy or maternity
Gender reassignment s. 12
Disability s. 6
Religion s. 10
Ages.5
Sexual orientation s. 12
Forms of discrimination
Permitted discrimination
Positive action s. 158

107
108
110
110
111

113

113
114
115
116
117
117
118
118
121
121
122
122
135
135
136
136
136
137
138
138
139
140
140
141

143

143
144
145
148
148
149
149
150
151
151
151
152
153
153
153
154
154
154
155
156
157



Part 2

Public sector equality duty
Enforcement

Equality and Human Rights Commission

Chapter summary

Exercises

Websites

Further reading

Notes

Children and families

Supporting children and families

Learning objectives

Talking Point

Introduction

Introduction to the Children Act 1989

Summary of central themes and changes introduced by the Children Act 1989

Central principles
Welfare
Welfare of the child: parental involvement
Avoidance of delay
Non-intervention
Litigation limit
Children’s rights
Children’s Commissioner

Children Act 2004
Background to the Act
Organisational changes
Current policy

Local authority support for children in need
Interpretation of need
Children with disabilities
Young carers and parent carers
The Child Poverty Act 2010

Chapter summary

Exercises

Websites

Further reading

Notes

Children and family breakdown

Learning objectives
Talking Point
Introduction
Parental responsibility
Who has parental responsibility?
Private law orders (s. 8)
Mediation
Child Arrangements Order
Contact
Specific issue
Prohibited steps
Who may apply for an order?
Investigation of the child’s circumstances (s. 37)
Family assistance order

CONTENTS

157
159
159
159
160
161
161
161

163

165

165
166
166
167
167
170
170
170
175
176
177
178
180
181
181
182
185
185
187
191
193
193
193
194
195
195
196

198

198
199
199
200
201
203
205
205
207
210
212
212
213
214

Xi



CONTENTS

xii

Domestic violence
Social work and local authority involvement in domestic violence cases
Family Court Welfare Service
Divorce
Marriage
Forced marriage
Ground for divorce
Civil partnership and same-sex marriage
Openness in the family courts
Chapter summary
Exercises
Websites
Further reading
Notes

Child protection

Learning objectives
Talking Point
Introduction

Definitions of child abuse

‘Working Together to Safeguard Children - A Guide to Inter-Agency Working

to Safeguard and Promote the Welfare of Children’ (2013)
Family Justice Review
Local Safeguarding Children Boards (LSCBs)
Duty to investigate
Case conferences and reviews
Short-term and emergency orders
Child assessment orders
Emergency protection orders
Police protection
Recovery orders
Children’s refuges
Power of exclusion
Care and supervision orders
Effect of a care order
Interim care orders
Care plans
Procedure
Human rights and child protection
Contact with children in care
Supervision orders
Discharge and variation
The role of the children’s guardian
Expert witnesses
Wardship and the inherent jurisdiction
Screening child care workers
Child abuse inquiries
Types of inquiries/reviews
Key findings from public inquiries
Child protection and the criminal law
Evidence of children
Chapter summary
Exercises
Websites
Further reading
Notes

215
217
217
219
219
219
221
223
224
225
225
226
226
227

229

229
230
230
232

233
233
234
234
236
238
238
239
245
245
245
246
247
253
253
255
257
261
263
264
264
265
268
269
270
271
271
272
274
275
277
278
279
279
280



10 Looked after children

11

Learning objectives
Talking Point
Introduction
Duties towards looked after children
Provision of accommodation
Outcomes for looked after children
Fostering
Local authority foster carers
Private foster carers
Usual fostering limit
Residential care
Regulation of children’s homes
Secure accommodation
Independent visitors
Leaving care
Chapter summary
Exercises
Websites
Further reading
Notes

Adoption

Learning objectives

Talking Point

Introduction

Children Act 1989 changes to adoption

Background to the Adoption and Children Act 2002

Current law on adoption
Introduction
The adoption service
National Standards
Guidance
Principles
Who can adopt?
Who can be adopted?

Conditions for making an adoption order - placement and consent

Placement

Parental consent

Adoption application
Effect of an adoption order
Open adoption

Contact under the Adoption and Children Act 2002

Concurrent planning
Fostering for adoption
The adoption panel
Information to prospective adopters
Adoption proceedings
Adoption support services
Adoption or residence?
Special guardianship

Chapter summary

Exercise

Websites

Further reading

Notes

CONTENTS

283

283
284
284

286
289
290
291
293
293
293
294
296
298
298
301
301
302
302
304

306

306
307
308
308
309
310
310
310
311
312
312
318
321
321
321
324
325

326
328
329
329
329
331
331
332
333
333
336

337
337
339

Xiii



CONTENTS

Xiv

12

13

Education

Learning objectives

Talking Point

Introduction

Framework of education law
School attendance

Social work responsibilities

A right to education?

Local authority liability

School structures and the role of governors
Discipline

Exclusions

Sex education

Looked after children

Special educational needs (SEN)
Chapter summary

Exercises

Websites

Further reading

Notes

Youth justice

Learning objectives
Talking Point
Introduction
Youth justice and ‘Every Child Matters’
Social worker’s role in youth justice
Institutional arrangements
Prevention of youth crime
Child curfew schemes
Anti-social Behaviour Act 2003
Child safety order
Parenting order
Parenting contracts
Removal of truants
Acceptable behaviour contracts
Anti-social behaviour orders
Individual support orders
Anti-social Behaviour, Crime and Policing Act 2014
Gang injunctions
Offending and orders
Offending behaviour
Pre-court measures
Arrest and charge
The appropriate adult
The youth court
Serious offences
Dangerousness
Disposal
Referral orders (PCC(S)A 2000, ss. 16-20)
Reparation order (PCC(S)A 2000, ss. 73-75)
Sex offender orders (CDA 1998, ss. 2-3)
Custodial sentences
Detention and training order (PCC(S)A 2000, ss. 100-107)

341

341
342
342
343
345
349
350

352
353
354
355
356
357
359
360
360
361
361

364

364
365

366
367
368
370
371
372
373
374
375
376
376
376
379
379
380
380
381
381
382
382
384
385
385

386
387
387
388
388



Part 3

14

15

Powers of Criminal Court (Sentencing) Act 2000, s. 90
Youth rehabilitation order

Chapter summary

Exercises

Websites

Further reading

Notes

Vulnerable adults

Adult social care

Learning objectives

Talking Point

Introduction

Adult service users

Legal framework pre Care Act 2014

The Care Act 2014
The wellbeing principle
Other principles
Prevention, integration, information and diversity
Cooperation
Assessment and eligibility
Personalisation
Care and support plan
How to meet needs
Choice, preference or need?
Home closures
Anti-discriminatory practice and assessment
Delay
Advocacy

Adult social care and human rights
Charging for services
Complaints procedure

Carers

Meeting need: particular services
Residential accommodation
Regulation of residential accommodation
Care Quality Commission
Domiciliary services

Chapter summary

Exercises

Websites

Further reading

Notes

Mental health

Learning objectives
Talking Point
Introduction

Code of practice
Mental health and mental capacity
Government strategy for mental health
Anti-oppressive practice

CONTENTS

388
389
390

392
392
393

397

397
398
399
399
401
402
403
404
405
406
406
41
412
412
413
414
414
415
415
416
416
417
418
419
420
420
421
421
421
422
423
423
424

426

426
427
428
429
430
431
431

XV



CONTENTS

XVi

16

Definitions
Learning disability
The role of the approved mental health professional
Other professional roles
Approved clinician
Responsible clinician
The nearest relative
Role of the nearest relative
Choice of nearest relative
Displacement of nearest relative
Compulsory powers
Mental health and risk
Medical support
Applicant
Section 2
Section 4
Section 5
Independent mental health advocacy
Human rights and detention
Informal patients in hospital
Guardianship
Powers of the guardian
Short-term powers
Rights of patients in hospital
Treatment
Voting rights
Correspondence
Visits
Legal proceedings
Discharge
Mental Health Review Tribunal
After-care
Supervised community treatment
Leave of absence
Children and young people and mental health
Criminal proceedings affecting those with mental illness
Chapter summary
Exercises
Websites
Further reading
Notes

Mental capacity

Learning objectives

Talking Point

Introduction

Capacity and decision-making before the Act
Declarations
Litigation friend

The Mental Capacity Act 2005
Background
Principles
What is capacity?
Issue-specific capacity
Best interests

432
433
434
436
436
436
436
437
437
438
439
440
441

441
442
442
442
443
443
446
446
447
448
449
450
450
451
451
451
452
453
454
455
455
456
458
458
459
459
460

463

464
464
465
465
466
467
467
468
469
470
471



17

18

CONTENTS

Acts in connection with care or treatment 472
Lasting power of attorney 472
Advance decisions 473
Deprivation of Liberty Safeguards 474
Court of Protection 476
The independent mental capacity advocate service 479
Criminal offence 479
Code of practice 479
Using the Act 480
Chapter summary 480
Exercise 481
Websites 482
Further reading 482
Notes 483
Adult safeguarding 484
Learning objectives 484
Talking Point 485
Introduction 486
Existence and definitions of abuse 487
Definitions 487
Prevalence 489
Responding to abuse 490
A duty to investigate 490
Safeguarding Adults Boards 492
Legal options 492
Preventing abuse 495
Screening out unsuitable people 495
Safeguarding Vulnerable Groups Act 2006 496
Preventing financial abuse 497
Residential settings 499
Action by the victim 501
Family Law Act 1996 501
Contract 501
Tort 502
Formal responses 502
Declaratory relief 503
Independent mental capacity advocates and adult protection 505
Criminal law 505
Domestic Violence, Crime and Victims Act 2004 508
Mental Capacity Act 2005 509
Criminal Justice Act 2003 509
Mental Health Act 1983 509
Chapter summary 510
Exercises 511
Websites 511
Further reading 512
Notes 512
Criminal justice 515
Learning objectives 515
Talking Point 516
Introduction 516
Machinery of the criminal justice system 517

XVii



CONTENTS

Preventing crime and disorder 517
Constituents of the criminal justice system 518
Process of the criminal justice system 521
Arrest 522
Time limits for detention 523
Appropriate adult 523
Police powers 524
Remands 528
Trial 529
Outcomes in the criminal justice system 529
Sentences 529
Sentencing guidelines 531
Discharges 532
Fines 532
Fixed penalties 532
Compensation 532
Community sentences 532
Deferred sentences 534
Suspended sentences 534
Pre-sentence reports 534
Custody 535
Vulnerable witnesses 535
Mentally disordered offenders 536
Racism and the criminal justice system 537
Miscarriages of justice 538
Victims 538
Criminal injuries compensation 539
Human Rights Act 1998 implications for criminal justice 540
Chapter summary 541
Exercise 542
Websites 542
Further reading 543
Notes 543
19 Welfare and homelessness 545
Learning objectives 545
Talking Point 546
Introduction 546
Homelessness 547
Specific duties 547
Duties of the authority 552
Review of homelessness decisions 554
Cooperation with social services 554
Homelessness strategies 555
Code of Guidance 555
What is a home? 555
Anti-social behaviour and housing 555
Welfare 556
Chapter summary 560
Websites 561
Further reading 561
Notes 562
20 Asylum 563
Learning objectives 563
Talking Point 564

Xviii



Glossary
Index

Introduction
Seeking asylum - the current law
Anti-discriminatory practice
National Asylum Support Service
Refugee status
Provision of support
Seeking asylum
Accommodation
Financial support
Appeals
Removal of support
Voluntary sector
Human Rights Act 1998 implications
Social services responsibilities
Unaccompanied children
Accompanied children
Education
Adult asylum seekers
Community care
Mental health
National Health Service
Chapter summary
Exercise
Websites
Further reading
Notes

Companion Website

For open-access student resources specifically written
to complement this textbook and support your learning,
please visit www.pearsoned.co.uk/brammer

CONTENTS

565
565
566
566
566
567
568
568
569
569
569
570
570
571
571
574
574
574
575
576
577
577
578
578
578
579

581
585

XiX


http://www.pearsoned.co.uk/brammer

This page intentionally left blank



Foreword

In the five years since the publication of the last edition of this invaluable book, social
workers have had to face enormous changes in the many different and complex legal en-
vironments in which they practise their professional skills — a complexity exemplified by
the astonishingly long list of statutes which appears in Chapter 1. If the largest and most
profound changes have been in family law and the law of community care, there are few
chapters which have not required the skilful updating for which we must all be indebted to
the author.

In recent years too many social workers have come to feel undervalued, disempowered
and deskilled. In part at least this was an unhappy consequence of the way in which care
proceedings had come to be dealt with by the courts. Proper implementation of the family
justice reforms, already well under way, will, I very much hope, re-position social workers
as trusted professionals playing the central role in care proceedings which they should, and
must. Social workers are experts. We must recognise them and treat them as such.

Expertise in social work practice, however, is not enough. Given the legal context in which
they practise, social workers, as Sir Andrew McFarlane commented in his Foreword to the
last edition, need to have a sound knowledge of the legal framework and the law that gov-
erns their work. He observed that this book succeeds in providing social workers with the
law they need to know in a digestible form. That applies as much to this very welcome new
edition, which [ commend, both to the experienced and to the less experienced, as an expert
guide through the legal thickets.

The Rt. Hon. Sir James Munby

President of the Family Division and of the Court of Protection
Royal Courts of Justice

6 January 2015
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Aims

Preface

The aims of this book are to:

Improve knowledge of law and its application to social work practice.
Clarify legal terminology, conventions and practice and introduce basic legal skills.
Identify the statutory responsibilities of social workers.

Establish links between law and social work values.

Demonstrate how law can promote good practice and empower service users whilst
acknowledging the converse.

® Provide a comprehensive account of ‘service user law’.

® Engage with professional and contextual issues surrounding law and social work.

The law covered in this text is specifically that which applies in England and Wales. The law
applicable in Scotland and Northern Ireland is not included other than on occasion by way
of comparison. Social work practice in statutory Social Services Departments forms the main
focus of discussion although it is recognised that an increasing number of people in the
social work profession are employed in the private and voluntary sector and where possible
relevant issues relating to those areas are addressed.

Terminology

It is important to add a note on terminology at this stage. Language in law and social work
practice is always changing - though not necessarily at the same pace. At times a choice
had to be made between various terms and styles and a brief explanation for those choices
follows.

Throughout the text the term ‘service user’ is employed rather than ‘client’. In practice this
term is now more commonly accepted as the appropriate term. The reasoning behind this
preference is that reference to ‘service user’ is less discriminatory as it implies a more active
and equal position with the social worker and emphasises that social work practice and the
law deals significantly with provision of services and support and is not confined to issues of
protection and control. It is recognised that in some particular circumstances the term may
not seem appropriate to all or some of the players. For example, in child protection where a
parent emphatically denies the existence of ‘significant harm’ yet action is taken to remove
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the child, that parent may not perceive herself as a service user or a client and may relate
more closely to terms such as victim or adversary.

He is used throughout the text rather than s/he or they, which can appear clumsy, though
more acceptable in terms of anti-discriminatory practice. The main reason for use of he is
that legislation is framed in these terms, though application of the Statutory Interpretation
Act 1978 means that he should be taken to refer to she also. This usage is adopted therefore
for reasons of clarity and consistency.

The glossary includes explanation of a range of terms used throughout the book. Some
are technical legal terms which are unavoidable and in rare cases may still be expressed in
Latin. Other terms are more recent in origin and an explanation is provided of their mean-
ing in the context of social work law. Terms included in the glossary are highlighted in red
bold the first time they appear in the text. Abbreviations used are highlighted in black bold
in the text at first mention.

Approach

XXiV

A few thoughts about learning the law will further explain the approach of this text.

Learning social work law is most effective as part of an approach which conforms to what
Biggs (1994)! describes as ‘the qualitative outlook’. Under this premise, students learn in
a cumulative fashion through interpretation of new materials with existing knowledge and
understanding. The task for teachers of social work law is thus to encourage understanding,
not simply to transmit vast amounts of content which can be reproduced in a test situation
without any real understanding of the subject matter or its interrelationship with other areas
(the quantative outlook). The qualitative approach involves use of activities to help under-
standing. Elements typically present in this approach include: a positive motivational con-
text; a high degree of learner activity, both task-related and reflective; interaction with others,
at peer level and hierarchically; a well-structured knowledge base, that provides depth and
breadth for conceptual development and enrichment (Biggs, 1994).

To learn a new subject it is necessary to be aware of expectations, motivation and atti-
tudes. It is possible that some social work students feel that the study of law is imposed on
them if they wish to pursue a career in social work, rather than it being a genuine choice. A
few students may still consider that law has no relevance to social work and therefore have
little commitment to its study. Others may grasp the aspects of law that might be interpreted
as oppressive or discriminatory and see their role as fighting against law rather than embrac-
ing it as a tool to improve practice.

For some students, reluctance to study law is founded in a preconception that law is dry
and boring. A response to such concerns is to encourage students to take some ownership
of the study of law by incorporating it fully into their professional development as a social
work practitioner. Guiding this approach, is Rogers’ (1969)? view that significant learning
takes place when the subject matter is perceived as having relevance to your own purpose.

To learn law it is necessary to spend some time on basic skills of legal research, ‘the ability
to find, use and apply legal source material; the ability to read cases and statutes and apply
them to new or complex situations’ (Kenny, 1994, p. 47).3 The introduction of these skills
should be set against a context of an understanding of the respective roles of social workers
and solicitors. In practice social workers should have access to legal advice for complex cases.
The aims of studying law as a social worker should not include a desire to turn into quasi-
lawyers, but having an appropriate knowledge of law and awareness of how to access the law
that supports professional practice.
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Before embarking on the study of law as part of a social work course, it is apposite to
develop an awareness of the sensitive nature of some areas of study. It is important to
acknowledge the possible existence of personal and professional experience of certain issues,
e.g. domestic violence, and the need to foster a ‘safe’ working environment.

One way to achieve this is through the development of ‘ground rules” which can if nec-
essary be revisited throughout a course of study. Ground rules might include issues such
as: respect for each other’s beliefs and opinions, confidentiality within the group, sharing
resources, appropriate use of language, time out if appropriate, and full participation. From
my experience of following this approach with groups of mature students [ would support
the view of Egan (1974),* that, ‘an adult way of learning is best established when a group
agrees to and respects and values each other, and that this is best achieved through a contract
that establishes ground rules’ (in Rowland, 2000, p. 65).

The approach taken in this text is to provide the opportunity to learn law in a way which
is relevant to social work practice and develops critical analysis. Chapters therefore include
learning objectives, discussion points, signals to evaluate law, including deficiencies in cur-
rent law and commentary on proposals for reform, case analysis and exercises in the form
of case study discussion, as a facet of problem-based learning (Savin-Baden, 2000).> A limi-
tation of case studies is that it is not usually possible to provide the amount of detail that
would be available in a real situation. This can be a positive feature, however, in that it
can encourage questioning and provide for a greater range of options to be considered e.g.
a reference in a case study to a ‘child in need’ as defined by the Children Act 1989, s. 17
might prompt thought or discussion about gate-keeping, prioritisation of services, concepts
of need versus protection, ethnocentric interpretations of need, medical versus social need —
all issues hidden behind a seemingly straightforward legal term. The companion website
will include answers to case studies and exercises.

Keeping ahead of the game - further reading
and website addresses

Professionals working in all of the areas covered in this book need to be alert to changes
in policy, legislation and case law, all of which impact on practice. Reading a textbook on
social work law, however comprehensive, is unlikely to equip the social practitioner fully
for the diverse situations which will be encountered. In part this is an inevitable result of the
speed of changes and developments in law.

Some sections of this text have had to consider both existing law and future, as yet
unimplemented, legislation or proposals for reform. In addition, the potential for challenge
of existing law via the Human Rights Act 1998 should not be overlooked and its impact
is considered throughout. The approach adopted therefore is to encourage and enable the
reader to consider the study of law as a career-long aspect of professional development, and
to achieve this to develop the skills necessary to access up-to-date materials and indications
of future direction. Three principal features of the book support this aim.

Further reading

Space dictates that certain important publications, such as government policy and consulta-
tion documents, can only be referred to in brief. References are provided in further reading
to encourage the reader to access the original documents and to expand and develop on the
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knowledge gained in the text. Certain key documents e.g. ‘Working Together to Safeguard
Children’, will become an essential part of the social work ‘toolkit’. The text aims to encour-
age a critical and reflective approach to the role of law. Published research and academic
articles included in further reading support this notion and the requirement for research-
based practice. This is a generic text but it is recognised that on qualification most social
workers will choose an area of specialism and may wish to research that area in greater depth.

Website addresses

In addition to the more traditional library-based sources of information, there is a wealth
of information which can be accessed via the internet. Website addresses are included at the
end of each chapter. Sites are included through which significant documents such as gov-
ernment publications can be accessed. In addition, for each topic there are websites listed
reflecting the particular issues, e.g. charitable or research-based organisations, which can
provide further insight into an area.

Outline of content

XXVi

The remainder of this text is divided into three parts: the legal context of social work prac-
tice; children and families; and vulnerable adults. Criminal justice issues are dealt with in
Chapter 13 regarding juvenile offenders and Chapter 18 for adults. Two additional chapters
at the end of the text cover asylum law and welfare. Both areas are relevant to each of the
three parts of the text but have been positioned at the close of vulnerable adults as it is argu-
able that asylum seekers and people who are homeless have a vulnerability. There have been
significant changes within social work law since publication of the third edition and these
are reflected in the updated fourth edition.

Whilst I hope the views in this chapter are persuasive and coherent, ultimately they are
expressed by a lawyer. Accordingly, a summary of feedback follows from two exercises
carried out with Social Work students.

Why study law?

relevant to ALL areas of practice

avoid litigation

social workers operate within tight guidelines which are dictated by law
know powers within law and limitations

understand nature of state’s role in protection

understand clients/service-users’ rights and lack of rights — enables empowerment

)
°

)

°

)

°

® advocacy
® defines boundaries of how citizens should behave

® law protects client group and social workers

® social workers need a good working knowledge of the legal system, e.g. access to services
e to fulfil obligations to service users/clients

® to challenge unfair discrimination

°

to influence and shape legal systems
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to guard against personal litigation

social workers work in partnership with other professionals and agencies which are domi-
nated by the legal framework - to know professional boundaries

because it's interesting!

What are the barriers to use and understanding of the law?

rigidity

jargon, language and terminology
format

continuous change in some areas, lack of change in others
contradictory content

not accessible

inconsiderate to victim

subject to interpretation
discriminatory

elitist

tradition, e.g. dress etc. in court setting
time - adjournments etc.

too generic

lack of time and resources to learn

politics influences changes in law.

The author has endeavoured to explain the law as at 1 June 2014 and some possible devel-

(¢]

—_

b

pments thereafter are included.

. J. Biggs (1994) ‘Student learning research and theory: where do we currently stand?’,
in J. Gibbs (ed.) Improving Student Learning. Oxford: The Oxford Centre for Staff
Development.

C. Rogers (1969) Freedom To Learn. Merrill.

P. Kenny (1994) Studying Law. London: Butterworths.

Egan, cited in S. Rowland (2000) The Enquiring University Teacher. The Society for
Research into Higher Education/Open University Press, p. 65.

M. Savin-Baden (2000) Problem-based Learning in Higher Education, Untold Stories. Oxford:
Oxford University Press.
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